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WAS THE PANDEMIC A STRESS TEST

The global pandemic and the
rule of law: a stress test for Law
Enforcement and NATO Stability
Policing?

by Marco Codispoti

“I...] the end of the law is, not fo
abolish or restrain, but fo preserve
and enlarge freedom. For in all the
states of created beings capable of
laws, where there is no law there
/s no freedom. For liberty is fo be
free from restraint and violence
from others,; which cannot be whe-
re there /s no law: and /s not, as
we are fold, a liberty for every man
to do what he lists. (For who could
be free when every other man’s
humour might domineer over
him2). But a liberty to dispose,
and order as he lists, his person,
actions, possessions, and his who-
le property, within the allowance
of those laws under which he Iis,
and therein not fo be the subject

m’l

FOR LAW ENFORCEMENT?

of the arbitrary will of another,
but freely follow his own.” '
JOHN LOCKE 1632-1704

Introduction.

Wi’rh “rule of law” (Rol) we cle-
arly refer to a principle of gover-
nance in which all persons, insti-
tutions, and entities, public and
private, including the State itself,
are accountable to laws that are
publicly  promulgated,  equal-

ly enforced and independent-

“THE CURRENT PANDEMIC, WITH

lation and the economy, requires
a profound reflection on the or-
ganisation and resilience of our
societies. In this globalised wor-
ld such emergencies can spre-
ad more quickly and recur much
more frequently than in the past
and provoke further pandemics,

n"oou

such as “hunger pandemic”, “ine-
quality pandemic” and a “pan-
demic of authoritarian rule”.

The emergency constituted an un-
precedented challenge with very

ITS DRAMATIC

CONSEQUENCES ON THE POPULATION AND THE
ECONOMY, REQUIRES A PROFOUND REFLECTION
ON THE ORGANISATION AND RESILIENCE OF OUR

SOCIETIES.”

ly adjudicated, and which are
consistent with international hu-
man right norms and standardsT.
The current pandemic, with its dra-
matic consequences on the popu-

severe  sOCio-economic  conse-
quences® and further exacerbated
state fragility, acting as a mul-
tiplier of force for pre-existing
vulnerability factors, not to men-
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tion threats to vulnerable groups,
domestic violence, civil disturban-
ces and riotfs, looting, cybercri-
me and — due to the deteriorating
security environment — any form
of trafficking and counterfeiting.
The sum of these threats poses
a number of challenges for the
Low Enforcement (LE)*, in the en-
tire world, based on the assump-
tion that the concept of Rol is so-
mething to achieve for all states,
without distinction from stable or
fragile/unstable® ones.  Ultima-
tely, Law Enforcement Agencies®
(LEASs), besides their daily routine
tasks, are requested also to en-
force sometime unpopular pro-

tective health restrictions, safe-
guard public institutions, and
lastly, protect themselves from

the risk of COVID contamination.

Rule of Law vs Rule by law.

Generally, to counter this trend af-
fecting the already precarious he-
alth situation and the perception
of insecurity, some countries have
infroduced broad and someti-
mes draconian measures, namely

emergency laws, curbing freedom
of movement, speech and assem-
bly” in the name of public health,
further heightening the risk of au-
tocracy?, risking descent from rule

of law to rule by law’. Examples
of backsliding include attacks on
the independence of the judiciary,
lawyers and court officials, as well
as democratic society'®.
In these cases, where
governments responded
with an expanded role
and the forceful pre-
sence of LEAs, challen-
ges emerged, including
perceptions of bias, di-
sproportionate use of
force, and other human
rights issues’’. Under
these  circumstances,
professional LEAs, trusted by and
responsive to the needs of society
are always critical to maintaining
Rol, ensuring legal certainty and
clarity in public communication,
providing public safety, fostering
an environment in which gover-
nance can flourish, and providing
situational awareness and crimi-
nal intelligence'. This could help
to avoid aggravating social ten-
sions, grievances and underlying
causes of conflict — and preventing
conflict is perhaps an imperative
now more than
ever, as prospects
for large-scale in-
vestment in con-
flict-management
and post-conflict
recovery fall vi-
ctim to scarce re-

sources'®. In ad-
dition, restriction
measures had
negative  impact

on people’s men-
tal well-being, put
pressure on their
relationships and caused stress,
thus potentially contributing to an
increase in domestic violence also
called “Shadow Pandemic”'¥, as
the movement-limiting measu-

res during the lockdown made it
more difficult for victims to escape
from aggression and receive as-
sistance from healthcare service.

The pandemic, a stress test for
Law Enforcement.

While fear leads government in ta-
king restrictive measures to gain
precious time for health systems to
adapt to the new challenges, socie-
tal values are under public scrutiny,
turning the pandemic in a genuine
stress test for LE and its agencies
around the globe'. In case a fragi-
le/unstable country needs to cross
over a crisis and re-build its insti-
tutions, RolL is an important facili-
tator in this process. As matter of
fact, while in strong enforced Rol
societies, the citizens can rely on
effective, tfransparent, and accoun-
table institutions'®, whenever crisis
hits weak or fragile/unstable states
that are unwilling or incapable to
control the situation, the void that
is left unattended allows crime to
thrive and offers a bolthole for
extremists to further destabilize
an already weak country!’. Simi-
larly, perceived inequalities in the
administration of the law, and real
or apparent injustices, are triggers
for instability, with consequences
also on military operations, whi-
ch might support LE also in pea-
cetime. One example of the latter
is the case of “... distribution of
emergency aid, medical supplies,
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and economic stimuli provide am-
ple opportunity for corruption and
fraud. Without effective institutions
that ensure transparency, accoun-
tability and oversight, much of it
will not reach intended beneficia-
ries, deepening the social, medical
and economic crisis and compro-
mising and delaying recovery’® It
is then of paramount importan-
ce that, both in a weak and in a
stable country, all actions taken by
a government and its LE officers in
attempting to restore stability are
legal and perceived as legitima-
te. LE officers are more effectively
able to carry out their duties and
responsibilities if they are percei-
ved as having legitimate authori-
ty by the citizenry that they serve'”.

Among other challenges posed
by the pandemic.

As the COVID-19 pandemic spre-
ad, LE had to take unpreceden-
ted steps to enforce restrictions
and contain people’s anger and
violent reaction, which may con-

tribute to weaken institutions and
government action, and to pre-
vent organized crime to exploit
the voids created by the crisis to
expand its impact, build its legiti-
macy and spoil communities and
governments alike. A large body
of evidence shows that people

do not riot as a spontaneous re-
action when they are frustrated,
or they do not get what they want.
Even when people are starving,
this does not necessarily generate
food riots. Rather, people need to
feel that the way the crisis is being
handled appears unjust and that
they share a collective grievance
with others in the same boat as
themselves (their in-group). Se-
cond, they need to identify a cle-
ar source (or outgroup) who is re-
sponsible for their plight and who
they can target?®. As experience
showed, also prison riots started
as consequence of the counter me-
asures against the virus; new inter-
nal rules imposing to the inmate’s
restrictions by cancelling the visits
(hyper isolation of prisoners); lack
of protective masks in the prison
system which lead to a few dea-
ths among the inmates. Actual-

4

ly, according to the “breakdown’
perspective, riots occur when the-
re is a breakdown of consensus
between the prison administration

and incarcerated people, which
leads the administration to shift
towards coercive methods of con-
trol, making prisoners feel that they
have nothing to lose by rebelling?'.
Among other hard challenges to
the global community and to glo-

bal governance, there is the de-
gree to which organized crime
may use the breach created by the
political and social crises that the
virus is bringing about to expand
its impact, and build its legitimacy
and reach with communities and
governments alike. A number of
organized criminal groups have
traditionally attempted and succe-
eded in maintaining the monopoly
of control of illegal activities at the
local level, by imposing protection
on all types of economic busines-
ses and corrupting local political
institutions. For some types of or-
ganized criminal groups that are
traditionally linked to a specific
geographical area, the control of
the territory remains their main
strength and source of power. It is
through territorial control that they
will try to take advantage of the
coronavirus crisis to infiltrate the
medical supply chain, penetrate
the legal economy, gain access to
national resources and, in gene-
ral, influence post-COVID-19 po-
licies for their own benefit. To en-
force this form of territorial control,
these criminal groups often need to
build the image of a sort of “state
within the state”, able to provide
aid and support to the local com-
munity and, at the same time, di-
scourage any form of criticism and
dissent through intimidation and
violence??. The financial crisis and
the potential bankruptcy of several
enterprises, shops and economic
activities, may represent further
opportunities for organized crime
to penetrate and infiltrate the legal
economy. Moreover, organized cri-
me has been able to exercise direct
or indirect control over key econo-
mic activities in fragile sectors, in-
cluding the food distribution chain
and the food processing and ma-
nufacture. It is expected that crimi-
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nal groups will try to profit at the
maximum from these prospects,
infiltrating sectors that have a high

potential of becoming strategic
after the pandemic by responding
to potential food or other com-
modities’ shortages created by
lockdowns and economic crisis
in different parts of the world?.
As matter of fact, in the local go-
vernance space, there are three
categories of actors operating in-
terdependently: the state with its
institutions, local authorities and
LE; the civil society; and the lo-
cal-strongmen that challenge legi-
timate authority, often in the form
of organized crime. In places whe-
re state institutions are strong, the
latter category is kept under control
and distant from people’s every-
day lives, though never entirely
absent, whilst in weak states, there
are fewer barriers and greater op-
portunities for criminal strongmen,
who see the pandemic more as
an opportunity rather than as an
ordeal. The same applies to ter-
rorists, who have always used the
aftermath of humanitarian emer-
gencies to strengthen their ties in
the communities and to leverage
national governments for grea-
ter influence, as also demonstra-

ted during the current pandemic?.

Stability Policing?® plays a funda-
mental role in
enforcing the

RolL in fragile
states.
According
to the 2010
NATO  Stra-
N tegic Con-
cept, NATO
will  actively
employ an

! appropriate
combination
of  capabili-
ties “to help
manage deve-
loping crises before they escala-
te into conflicts, to stop on-going
conflicts and to help consoli-
date stability in post-conflict si-
fuations where that contribu-
tes to Euro-Atlantic security”?.
The above-mentioned concept is
also highlighted in the AJP 3.22,
which states “Stability Policing ope-
rations can be performed across
the full spectrum of operations, and
could start when the environment is
still unstable”. Indeed, in “unstable
states”, the previous list of threa-
ts?” will likely deteriorate the rule
of law and spoil?® the Peace Pro-

OSCE
BLOG

cess?’; consequently, the Judiciary
and LE structures could progres-
sively lose their effectiveness. To
this regard, one of the conclusions
assessed in the Spoiler threats As-
sessment - summary report”, is-
sued by NATO SP COE, was inde-
ed, “Stability Policing can play an
important role in the early spoiler
assessment and identification pha-
se and in putting in place effective
mitigating measures against them,
especially if the spoilers belong to
categories such as Criminalised
Power structures”°. The last sen-
tence implies that the stability of
these states depends, above all,
on the commitment of their insti-
tutions to promote an acceptable
standard of governance. The con-
ditions may span from a failing to
recovering state. In the “Failing
States”, the condition is still viable
but it is characterised by a reduced
capability and capacity to protect
and govern the population. Based
on the situation, a failing state may
transition to a recovering or a fai-
led state®’. The latter could more
easily appear if the cause of thre-
ats are left unaddressed and lead
to civil war or other conflict while
institutions are unable to effectively
govern and protect the population.
In contrast, it will furn into a reco-
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vering state when general situation
of the country is moving toward
normalcy but may have an imper-
fect level of viability. To this regard,
a key consideration is whether the
population considers the level of
protection and governance ac-
ceptable normal and legitimate.
In fact, as stated in NATO Allied
Joint Doctrine for Stability Policing
- AJP 3.22: “The prospect of long-
term stable governance only occurs
when influence is exercised over a
population  and  fterritory by
methods viewed as
broadly legitima-
fe by the majority
of the governed.
The rule of law,
based on three pil-
lars (LE, judicial,
and  correctional)
must be addres-
sed concurrently,
is fundamental to
legitimate  gover-
nance, and may be
institutionalized in
varying forms dependent upon the
social, cultural, and political cha-
racteristics of the particular society.
Legitimacy is ultimately defined by
the local population rather than
by the externally imposed criteria.

The security gap®2.

ADAPTABILITY AND FLEXIBILITY OF
PEACE OPERATIONS DURING THE PANDEMIC

One of the conclusions of the
“Brahimi Report”®, which intro-
duced the concept of the “securi-
ty gap” and the requirement for a
new peacekeeping structure, was
that the lack of qualified and ra-
pidly deployable police capacities
resulted in a serious deficiency in
several international peacekee-
ping and peace building missions.
The policing gap illustrates the
lack of indigenous police capabi-
lity to provide a Safe and Secure
Environment (SASE), public secu-

rity and the RolL. Stability Policing
is intended to close the policing
gap. Indeed, the purpose of Rol
operations is to foster security and
stability for the civilian population
by restoring and enhancing the ef-
fective and fair administration and
enforcement of justice. To reach
these targets there must be
synchronization and synergy
| between efforts to restore,
reform, and assist the court
and legal system and efforts
to restore, reform and assist
the public safety system. A
judicial system is powerless
without an effective public
safety system, while a public
safety system is not legiti-
mate without a fair and ef-
ficient judicial system. Here,
SP assets conduct LE mis-

sions with the aim of establishing
a SASE, come as support indeed,
to better train and equip professio-
nal local LEAs as part of NATO's
contribution to a comprehensive
approach®*, which means a com-
bination of military and non-mi-
litary actors, such as NGOs, [Os,
and local agencies along indige-
nous and international police for-
ces. That implies a respected legal
framework is essential to gain the
support of the local population as
a key element for the success of

“STABILITY POLICING PLAYS A FUNDAMENTAL ROLE the mission. Inde-
IN ENFORCING THE ROL IN FRAGILE STATES. AC-
CORDING TO THE 2010 NATO STRATEGIC CONe- ct the initial goal of
CEPT, NATO WILL ACTIVELY EMPLOY AN APPROPRIATE stability policing is
COMBINATION OF CAPABILITIES TO HELP MANAGE 0 re-establish and

ed, “Throughout the
spectrum of confli-

maintain  sufficient

DEVELOPING CRISES BEFORE THEY ESCALATE INTO security for the lo-
CONFLICTS, TO STOP ON-GOING CONFLICTS AND cal/  populace.  Se-
TO HELP CONSOLIDATE STABILITY IN POST-CONFLI- condly, stability po-
CT SITUATIONS WHERE THAT CONTRIBUTES TO EU.- /cing re-establishes
RO-ATLANTIC SECURITY”.

law and order and

strengthens the rule

of law through rein-
forcing local security institutions.
In this view, lasting stability can
be achieved, under the policing
perspective, by preventing violen-
ce, protecting borders, personnel,
key institutions, tackling organised
crime, countering terrorism. Ove-
rall stability may only be achieved
through a broad range of initiati-
ves extending beyond policing acti-
vities®®. Is it not the same case in
the midst of a harsh pandemic?
Developing sustainable good and
sincere relations with the local po-
pulation within the area of respon-
sibility is a strategic goal that the
Stability Policing assets must achie-
ve. This will help insulate adver-
saries like criminals, terrorists or
insurgents from the sane popu-
lation. This last concept relies on
the Peelian principles, which define
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COVID-19 and
the Rule of Law

FAct4RulooiLaw

policing by consent as base of the
LE. Also in NATO operations, RoL
activities aim to foster security and
stability for the civilian population
and require a comprehensive ap-
proach, involving not only the Al-
liance but the whole international
community and the Host Nation.
Indeed, the Allied armed forces
are playing a vital role in suppor-
ting national civilian responses.
“This support includes logistics and
planning, field hospitals, the tran-
sport of patients, disinfection of pu-
blic areas, and at border crossings.
Moreover, NATO Comprehensive
response plan includes all NATO
capabilities in which Stability Poli-
cing might play a relevant role in
collaborating with the LEAs of the
Allies and Partners when they are
L
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affected by the pandemic outbre-
ak. Through such a capability wi-
thin the Alliance, the NATO mem-
bers and partners might request
the Alliance’s support in terms of
Stability Policing expertise for assi-
sting in identifying ways that NATO
might provide any support within
their Nations, focusing mainly on
a possible support to military and
police forces involved in counte-
ring the pandemic challenges™.
Finally yet importantly, the primary
responsibility for enforcing dome-
stic criminal and public order law
rests with police forces and Gen-
darmerie Type Forces (GTFs)®® that
are specifically organized, trained
and equipped for these functions.
This is why, in fragile/unstable
states, the GTFs represent the su-

itable robust tool to ensure SASE
and to strengthen the Rol by rein-
forcing local security institutions®.

Conclusions.

As we said, the concept of Rol is
something to achieve for all states,
not just for fragile/unstable ones. It
can play, at the same time, the fun-
damental role of enabler of peace,
justice, and inclusion being able to
provide a perimeter of legitimacy
of the restrictive measures taken in
response to the pandemic that hit
every country in the world, ultima-
tely bolstering their effectiveness
through increased compliance.
This implies that RoL also requires
that law be understood as a coo-
peration of institutions. The same
applies to NATO Stability Policing
when deployed. Indeed, just like a
cooperative enterprise, the legisla-
tor, the officials and citizens have
each one a specific role: to dictate
general and practicable rules, to
interpret them and apply them in
a suitable way, and take them as a
guide for his or her own behaviour.
In this regard, the effectiveness of
government measures to contain
the virus and Build Back Better de-
pends, above all, upon the capa-
city of the LEAs, to provide tran-
sparent effective and accountable
actions, in adherence with the rule
of law. In fact, the latter nurtures
trust in institutions and underpins
a social contract among citizens,
both indispensable to solving a pu-
blic health crisis like the COVID-19
pandemic in which a collective ap-
proach is the only way to contain
and control the disease. Whene-
ver deployed in unstable state,
during emergency crises or in the
normalcy, with the largest impact
on the day-to-day lives of the po-
pulation, LEAs fundamental role
must remain to provide the feeling
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of security and justice by acting
in favour to the populace, accor-
ding to three principles: legality*°,
accountability and transparency.
With the same assumptions, Sta-
bility Policing plays an active role
in fragile states whenever given an
executive mandate bestowed by
the UN Security Council Resolution
through the Alliance. In the stormy
sea created by huge emergencies,
the RoL must remain the beacon
that orients navigators and offers
low based responses to the crisis.

Disclaimer: this paper is a product of the
NATO Stability Policing Centre of Excellen-
ce and its content does not reflect NATO
policies or positions, nor represent NATO
in any way, but only the NSPCoE or au-
thor(s) depending on the circumstances.
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Branch - Summary Report , the Peace
Process is intended “the entire spectrum
of activities ranging from the reduction
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of violence, to the peace agreement,
and its related implementation”

On 8-9 October 2019, NATO SP COE,
supported by NATO’s HQ SACT as
Customer, successfully conducted a
high-level conference involving the main
IOs responsible for providing security
(UN, NATO, EU and AU), in close colla-
boration with other national organiza-
tions such as the US Special Inspector
General for Afghan Reconstruction
(SIGAR). The Conference’s purpose,
entitled “Assessment of Spoiler Threats:
A Shared Requirement”, was aimed at
bringing together UN, NATO, EU and
AU practitioners in order to discuss the
assessment processes (including tools)
that can be used from the earliest phases
of the planning process by these IOs to
identify potential spoiler threats that can
impact an operation. lts main conclusion
was the recognition and mutual agre-
ement of the requirement to develop a
coordinated process for assessing spoiler
threats affecting the end-states of any
international mission

Allied Joint Doctrine AJP 3.22

. The need for the NATO to be endowed

with a military capability of civil police
clearly emerged during the SFOR opera-
tion in Bosnia and Herzegovina. In 1997,
the Allied Command Europe identified
the so called “security gap” in the field of
public order and security. The “security
gap” was the grey area between the
SFOR military capabilities, on the one
hand, and the UN IPTF mission, with no
executive powers, as well as the capabi-
lities of the local police forces, often ei-
ther incapable of or unwilling to enforce
the law, on the other hand. In this grey
area nobody either could or wanted to
take responsibility. The gap was bridged
by a military unit capable to perform the
typical tasks of the civil police: the NATO
Multinational Specialized Unit (MSU),
made up of gendarmerie-type forces
(GTF - also called police force with a
military status, PFMS), which are military
forces with full civil police capabilities.
Since then, this model has been imple-
mented several times and the deployed
MSUs have received the contribution of
the MP and of infantry forces trained
for the specific mission. Therefore, the
concept itself of military forces perfor-
ming police duties to cover the “security
gap” has evolved in the current notion of
Stability Policing

Issued on 21 August 2000
NATO has learned from its operational
experience that military means, although
essential, are not enough on their own
to meet the many complex challenges to
the Alliance’s security. Both within and
outside the Euro-Atlantic area, NATO
must work with other actors to contribute
to a comprehensive approach that ef-
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fectively combines political, civilian, and
military crisis management instruments
Allied Joint Doctrine for Stability Policing
AJP 3.22

Allied Joint Doctrine for Stability Policing
AJP 3.22

“The police are the people, and the
people are the police”. According to
Robert Peel’s policing vision, “Policing by
consent” indicates that the legitimacy of
policing in the eyes of the public is based
upon a general consensus of support
that follows from transparency about
their powers, their integrity in exercising
those powers and their accountability for
doing so

NATO SP COE - COVID 19 LL Data
Collection plan https://nllp.jallc.nato.int/
Pages/HomePage.aspx

An armed force established to enforce
the law and that, on its national territory,
permanently and primarily conducts its
activities for the benefit of the civilian
population (draft definition)

In fact, “the rule of law, based on

three pillars (law enforcement, judicial,
and correctional) must be addressed
concurrently. It is indeed fundamental to
legitimate governance and may be insti-
tutionalised in various forms dependent
upon the social, cultural, and political
characteristics of the particular society.
Legitimacy is ultimately defined by the
local population rather than by external-
ly imposed criteria (AJP 3.22)

The quality or state of being legal.
Oxford definition
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